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Consistency in California's Employment Discrimination
Laws: Chapter 788's Dissemination of FEHA Standards
Jason L. Eliaser
Code Sections Affected
Education Code §§ 44100, 44101, 44858, 45293, 69958, 87100, 88112
(amended); Government Code §§ 19572, 19572.1, 19702, 19704, 19793
(amended); Labor Code §§ 1156.3, 1735, 1777.6, 3095 (amended);
Military and Veterans Code § 130 (amended); Public Utilities Code
§§ 25051, 28850, 30750, 50120, 70121, 90300, 95650, 98161, 100303,
101343, 102402, 103403, 120504, 125523 (amended); Unemployment
Insurance Code § 1256.2 (amended); Welfare and Institutions Code
§§ 11320.31, 11322.62 (amended).
AB 2900 (Laird); 2004 Stat. ch. 788.
I. INTRODUCTION
Prior to the enactment of Chapter 788, California law forbade hospitals that
contract with Medi-Cal from discriminating against medical staff members only
on the criteria of "sex, race, creed or national origin."1 California law prohibited
many public utility districts throughout the state from contracting with labor
unions that discriminated only on the basis of "race, creed, or color.",2 The
California Legislature declared that public school boards should not refuse to
give applicant interviews or recommendations, but only on the basis of "age or
marital status."3 These three sections, and thirty more throughout the California
code, had wildly varying criteria which prohibited employment discrimination.4
Many sections left out discrimination based on a variety of criteria, such as
disability, medical condition, or sexual orientation, even though other sections in
the California code protected those classes.' Chapter 788 makes these sections
uniform6 and removes what appeared to be a confusing employment law system
that left many employees unprotected.7 However, an examination into Chapter
788 and the laws that it changes reveals a more complicated story. Does Chapter
1. CAL. WELF. & INST. CODE § 14087.28 (West 2001).
2. CAL. PUB. UTIL. CODE §§ 25051, 28850, 30750, 50120 (West 1973); CAL. PUB. UTIL. CODE
§§ 95650, 100303, 103403, 125523 (West 1991).
3. CAL. EDUC. CODE § 44858 (West 1993).
4. See infra Appendix 1.
5. Id.
6. See infra Part Ill (describing the changes made by Chapter 788).
7. ASSEMBLY COMMrrrEE ON LABOR AND EMPLOYMENT, COMMITTEE ANALYSIS OF AB 2900, at 2
(Apr. 1, 2004).
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788 improve the protections for employees in California, or does it merely
reiterate protections Californians already had?
II. THE LEGAL LANDSCAPE PRIOR TO CHAPTER 788's ENACTMENT
A. The Fair Employment and Housing Act
The California Legislature initially established the Fair Employment and
Housing Act (FEHA) in 1959.8 The Department of Fair Employment and
Housing oversees enforcement of the FEHA and pledges to protect employees in
California from discrimination.9 The FEHA proscribes public and private
employers in most cases from discriminating on the basis of the "race, religious
creed, color, national origin, ancestry, physical disability, mental disability,
medical condition, marital status, sex, age, or sexual orientation of any person."'
B. Additional Code Sections Prohibiting Discrimination
Scattered throughout California law, there are thirty-three provisions that
forbid employment discrimination on a variety of different bases." Those
provisions include sections in the Education Code, the Government Code, the
Labor Code, the Military and Veterans Code, the Public Utilities Code, the
Unemployment Insurance Code, and the Welfare and Institutions Code. 2
Appendix 1 compares the standards by which FEHA prohibits discrimination
with each of these assorted additional laws.
III. CHAPTER 788's CHANGES
Endeavoring to provide greater protection for under-represented workers, as
well as making employment laws more consistent and easy to implement across
the board, the California Legislature enacted Chapter 788. 3 In each of the thirty-
three statutes listed in Appendix 1, Chapter 788 replaces the criteria those
8. DEP'T. OF FAIR EMPLOYMENT AND HOUSING, ABOUT DFEH, at http://www.dfeh.ca.gov/ about.asp
(last visited Sept. 10, 2004) (on file with the McGeorge Law Review).
9. Id.
10. CAL. Gov'T CODE § 12940 (West Supp. 2004). FEHA thoroughly defines each of these terms, see
Id. §§ 12926, 12926.1 (West Supp. 2004).
11. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2900, at 2 (June 22, 2004).
12. CAL. EDUC. CODE §§ 44100, 44858, 45293 (West 1993); CAL. EDUC. CODE § 69958 (West 2003);
CAL. EDUC. CODE § 87100 (West Supp. 2004); CAL. EDUC. CODE § 88112 (West 2002); CAL. GOv'T CODE §§
19572, 19572.1, 19702, 19704, 19793 (West 1995); CAL. LAB. CODE §§ 1735, 1777.6, 3095 (West 2003); CAL.
MIL. & VET. CODE § 130 (West 1998); CAL. PUB. UTIL. CODE §§ 25051, 28850, 30750, 50120, 70121 (West
1973); CAL. PUB. UTIL. CODE § 90300 (West Supp. 2004); CAL. PUB. UTIL. CODE §§ 95650, 98161, 100303,
101343, 102402, 103403, 120504, 125523 (West 1991); CAL. UNEMP. INS. CODE § 1256.2 (West 1986); CAL.
WELF. & INST. CODE §§ 11320.31, 11322.62, 14087.28 (West 2001).
13. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2900, at 3 (June 22, 2004).
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provisions use to prohibit discrimination with references to the FEHA and the
definitions the FEHA uses to describe each basis for discrimination. 4 Therefore,
each statute now prohibits discrimination on the current FEHA standards of
"race, religious creed, color, national origin, ancestry, physical disability, mental
disability, medical condition, marital status, sex, age, or sexual orientation of any
person."'5 FEHA's list of prohibited discrimination standards is more extensive
than any of the statutes Chapter 788 amends.'
6
Chapter 788 also creates a new protection for California's workers. In
addition to the previously existing standards to which the Agricultural Labor
Relations Board holds labor organizations, Chapter 788 requires the Board to
decertify any labor organization that the Department of Fair Employment and
Housing finds to have discriminated on any standard listed in the FEHA.
7
IV. ANALYSIS
A. Pro versus Con
Chapter 788's proponents say that California's patchwork of employment
discrimination prohibitions "have left some Californians without the full
protection of California's non-discrimination laws and have also created
confusion for those charged with implementing and complying with these
laws."' 8 They claim that the previously existing system was confusing and
ambiguous, and that many of the amended sections were archaic.19 While the
legislature has not updated most of these provisions in at least ten years, and
some of them have not changed since their enactment, the legislature has
subjected the FEHA to constant revision and enhancement.' By simply referring
to the FEHA, the various employment discrimination statutes automatically
revise themselves with the most current, up-to-date standards.2 ' Chapter 788's
14. CAL. EDUC. CODE §§ 44100, 44858, 45293, 69958, 87100, 88112 (amended by Chapter 788); CAL.
GOV'T CODE §§ 19572, 19572.1, 19702, 19704, 19793 (amended by Chapter 788); CAL. LAB. CODE §§ 1735,
1777.6, 3095 (amended by Chapter 788); CAL. MIL. & VET. CODE § 130 (amended by Chapter 788); CAL. PUB.
UTIL. CODE §§ 25051, 28850, 30750, 50120, 70121, 90300, 95650, 98161, 100303, 101343, 102402, 103403,
120504, 125523 (amended by Chapter 788); CAL. UNEMP. INS. CODE § 1256.2 (amended by Chapter 788); CAL.
WELF. & INST. CODE §§ 11320.31, 11322.62, 14087.28 (amended by Chapter 788).
15. CAL. GOV'T CODE § 12940 (West 2004); see also id. §§ 12926, 12926.1 (West 2004) (defining and
qualifying many of the terms and phrases used by Section 12926).
16. See infra Appendix 1 (comparing FEHA bases to previously existing statute bases).
17. CAL. LAB. CODE § 1156.3(g)(1) (amended by Chapter 788).
18. EQUALITY CALIFORNIA, AB 2900 FACT SHEET, available at http://www.eqca.org/atf/cf/687DF34F-
6480-4BCD-9C2B-1F33FD8E1294}/AB_2900_factsheet.pdf (Posted July 16, 2004) (on file with the
McGeorge Law Review).
19. Telephone Interview with Steve Hansen, Legislative Advocate, Equality California (Aug. 2, 2004)
(notes on file with the McGeorge Law Review).
20. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2900, at 3 (June 22, 2004).
21. EQUALITY CALIFORNIA, supra note 18.
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supporters say that Chapter 788 remedies these problems. They claim that it
clarifies the old ambiguities over which criteria to apply, and how to enforce
cases of employment discrimination. 3 Chapter 788's author asserts that Chapter
788 "not only advances the cause of civil rights, but also gives businesses
certainty about who is protected from discrimination, which will reduce their
legal compliance costs."24
On the other hand, Chapter 788's detractors claim that Chapter 788
exacerbates the problem that "many faith-based businesses and organizations are
being forced to violate their consciences and their religion by hiring persons
openly engaged in what they believe to be immoral and wrongful behaviors. 25
Chapter 788's critics claim that, "[wihile consistency in the law is usually
beneficial, we believe existing law is harmful and that this bill, therefore, makes
a bad situation even worse. 26 What's more, opponents say that Chapter 788 will
compel state agencies "to keep records showing they are hiring certain
percentages of sexual and other minorities, but will force them to actively seek
out sexual and other minorities for recruitment.
' 27
B. Does Chapter 788 Actually Change Employment Discrimination Standards?
Chapter 788's supporters maintain that the inconsistencies in employment
law created dangerous ambiguities in enforcement, and there was no way to be
certain whether employers needed to apply the FEHA standards or the more
specialized, looser standards. 28 However, the handful of cases brought in
California courts that address the issue resolve these uncertainties succinctly and
uniformly. In 1985, the California Supreme Court ruled that the FEHA applied to
civil service employees, in spite of the fact that other, more specific statutes
protect them, stating, "FEHA was meant to supplement, not supplant or be
supplanted by, existing antidiscrimination remedies, in order to give employees
the maximum opportunity to vindicate their civil rights against discrimination. 29
22. Id.
23. Telephone Interview with Steve Hansen, Legislative Advocate, Equality California (Aug. 2, 2004)
(notes on file with the McGeorge Law Review).
24. Press Release, Equality California, EQCA Sponsored Employment Non-Discrimination Bill Passes
Assembly (May 18, 2004), available at http://www.eqca.org/site/apps/nl/content2.asp?c=9oINKWMCF&b=
40338&ct= 18010 (on file with the McGeorge Law Review) (quote attributed to Assembly Member John Laird).
25. Capital Resource Institute, Current Legislation: AB 2900-Forcing Businesses to Violate
Conscience and Faith, at http://www.capitolresource.org/legislationdetails.htm#A2900 (last visited Sept. 10,
2004) (on file with the McGeorge Law Review). But see CAL. GOv'T CODE § 12926(d) (West Supp. 2004)
(defining "employer" as not including religious associations).
26. SENATE JUDICIARY COMMITTEE, COMMITTEE ANALYSIS OF AB 2900, at 7-8 (June 22, 2004) (quote
attributed to a letter from Responsible Citizens, Inc., dated June 17, 2004).
27. Id. at 8.
28. EQUALITY CALIFORNIA, supra note 18; Telephone Interview with Steve Hansen, Legislative
Advocate, Equality California (Aug. 2, 2004) (notes on file with the McGeorge Law Review).
29. State Pers. Bd. v. Fair Employment & Hous. Comm'n, 39 Cal. 3d 422, 432, 703 P.2d 354, 360
(1985).
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In 1990, the California Supreme Court ruled that the FEHA does not supplant
other laws pertaining to employment discrimination, saying its "purpose was not
to narrow, but to expand the rights and remedies available to victims of
discrimination. '  Several subsequent cases recognize and concur with these
rulings."
V. CONCLUSION
One of the primary goals of Chapter 788 is to ensure protection of employees
in California from discrimination.32 Chapter 788's application of the extensive
FEHA standards throughout the California code appears to do just that.33
However, Chapter 788's effects are not as impressive when one takes into
account the previously existing judicial response to conflicts between FEHA and
less strict standards.34 Because all employees have the FEHA standards available
to them in all situations, it appears that Chapter 788 adds no additional
protections from the ones already available.35
On the other hand, Chapter 788 will likely succeed in its other major goal, to
alleviate confusion in the application of employment law by increasing
uniformity throughout the law.36 If this legislative clean-up is all that Chapter 788
accomplishes, it is still an improvement, albeit a less extraordinary one than
perhaps Chapter 788's proponents had hoped.
30. Rojo v. Kliger, 52 Cal. 3d 65, 82, 801 P.2d 373, 383 (1990).
31. Schifando v. City of Los Angeles, 31 Cal. 4th 1074, 1083, 79 P.3d 569, 573-74 (2003); City of
Moorpark v. Superior Court, 18 Cal. 4th 1143, 1157, 959 P.2d 752, 760-61 (1998).
32. ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT, COMMITTEE ANALYSIS OF AB 2900, at 2
(Apr. 1, 2004).
33. See infra Appendix 1 (comparing FEHA standards to previously existing statutory standards).
34. See supra Part IV.B (showing court cases where FEHA standards were added to other standards and
were not mutually exclusive).
35. See supra Part 1V.B (showing court cases where FEHA standards were added to other standards and
the extensive FEHA standards apply to all).
36. SENATE JUDICIARY COMMI'TEE, COMMITTEE ANALYSIS OF AB 2900, at 3 (June 22,2004).
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